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RECENT DECISIONS. 

Douglas M. Black, Editor-in-Oharge. 

Bankruptcy— Landlord's Lien. — The plaintiff distrained for rent by- 
distress warrant proceedings as authorized by the Virginia Code, less 
than four months before the tenant's bankruptcy. Under § 67f of 
the National Bankruptcy Act of 1898 (30 Stat. 565, 9 U. S. Comp. 
Stat. 1916, § 9651) all levies, attachments or other liens obtained 
through legal proceedings against a person who is insolvent, within 
four months prior to the filing of a petition against him are null and 
void in case he is adjudged a bankrupt. Held, the landlord's lien was 
not affected by this section of the Bankruptcy Act. Bird v. City of 
Richmond (4 C. 0. A. 1917) 240 Fed. 545. 

The Bankruptcy Act does not disturb preferred claims or liens 
already existing previous to the four months' period. The trustee 
takes title subject to such limitations, so long as they do not interfere 
with the right given him as judgment creditor by § 47 of the Act 
as amended in 1910 (36 Stat. 840, 9 U. S. Comp. Stat. 1916, § 9631). 
Brandenburg, Bankruptcy (4th ed.) § 859. Consequently, attach- 
ments levied previous to the four months' period, enforced by judg- 
ments and executions within the period are unaffected in states where 
attachments are considered liens, In re Blair (D. C. 1901) 108 Fed. 
529; In re Beaver Goal Co. (CCA. 1902) 113 Fed. 889, because the 
subsequent judgments do not create new liens but merely enforce 
existing ones. In re Beaver Goal Go., supra. Similarly, the filing 
of a judgment creditor's bill previous to the period, succeeded by a 
decree within the period, remains unaffected in jurisdictions where 
the lien dates from the filing of the bill. Metcalf v. Barker (1902) 
187 U. S. 165, 23 Sup. Ct. 67. On the other hand, it seems that the 
levying of an attachment or the filing of a judgment creditor's bill 
previous to the four months' period, succeeded by judgment and 
execution or decree within the period, are regarded as null and void 
in those jurisdictions which regard the attachment or the filing of a 
judgment creditor's bill as inchoate or imperfect liens, Marsh v. 
Wilson Bros. (1914) 124 Minn. 254, 144 N. W. 959; In re Lesser 
(D. C. 1901) 108 Fed. 201, since without the judgment or decree the 
creditor has no perfect lien enforceable at any moment and any lien 
obtained by the judgment or decree is null within the words of the 
statute. The rule in the principal case, that a landlord's lien is valid 
if perfected within the four months' period, is generally accepted as 
law, In re Robinson & Smith (C. 0. A. 1907) 154 Fed. 343; In re 
West Side Paper Co. (C. C. A. 1908) 162 Fed. 110; Henderson v. 
Mayer (1912) 225 U. S. 631, 32 Sup. Ct. 699, regardless of any dis- 
tinction between liens which are considered perfect from the beginning 
of the tenancy, or inchoate, to be perfected by distress. Henderson 
V. Mayer, supra. The rule in this country, that the tenant's bank- 
ruptcy terminates the right to distrain on his goods, Morgan v. 
Campbell (1874) 89 TJ. S. 381; In re Duble (D. C 1902) 117 Fed. 794, 
seemingly has no effect on the landlord's right of preference, when the 
landlord does not exercise his right to distrain at all; the courts in 
such cases saying that it is within the equity of the statute that 
the landlord should recover. In re Mitchell (D. C 1902) 116 Fed. 87. 
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Bills and Notes— Indorsee's Liability. — The plaintiff, a holder for 
value of a promissory note, accepted after maturity a payment of 
interest in advance. In a suit against the indorser, under the Nego- 
tiable Instrument Act, § 120 subd. 6, the jury found that the plaintiff 
did not intend to extend the time of payment and returned a verdict 
for the plaintiff. The trial court set this verdict aside. Held, accept- 
ance of interest in advance is only prima facie evidence of a contract 
to extend time for payment and the verdict of the jury should not have 
been disturbed. Gape Charles Bank v. Farmers' Mutual Exchange 
(Va. 1917) 92 S. E. 918. 

Since an indorser of a promissory note occupies the position of a 
surety, 2 Daniels, Negotiable Instruments (6th ed.) § 1303, an exten- 
sion of time for payment granted to the maker without reservation 
of rights against the indorser or without the hitter's assent will release 
the indorser from all obligation under the note. Daniels, op cit. 
§ 1312; Farmers' & Drovers' NaVl. Bank v. Bashor (1916) 98 Kan. 
729, 160 Pac. 208. The extension of time must be based on a con- 
tract which may be implied from the acts and declarations of the parties. 
Brooks v. Wright (1866) 95 Mass. 72. There is a conflict of authority 
as to whether the payment of interest, in advance indicates a contract 
to forbear suit during time for which interest is taken. A majority 
of the courts hold such payment to be prima facie evidence of a con- 
tract of extension, Bank of British Columbia v. Jeffs (1897) 18 Wash. 
135, 51 Pac. 348; Skelly v. Bristol Savings Bank (1893) 63 Conn. 83, 
26 Atl. 474; Matchett v. Winona Assembly etc. Ass'n. (Ind. 1916) 113 
N. E. 1, even though usurious interest is charged. Hamilton v. Winter- 
rowd (1873) 43 Lid. 393. However, there is some authority for the 
holding that the acceptance of interest in advance is not evidence of 
a contract to extend time for payment, Citizens' Bank v. Moorman 
(1889) 38 Mo. App. 484, though it is held that this fact in conjunction 
with other circumstances should go to the jury. See Citizens' Bank v. 
Moorman, supra. It would seem that the majority holding offers the 
sound rule since the inference from such a payment points decisively 
to a contract to extend during the time for which interest is taken. 

Carriers — Loss of Baggage — Refusal to Check. — The defendant rail- 
road published a rule stating that it would not be responsible for 
jewelry enclosed in baggage to be checked, but did not provide a safe 
or other receptacle for the custody of jewelry. The plaintiff passenger, 
carrying jewelry contained in a hand bag, left it momentarily upon 
a table in the defendants dining car. On her return the bag was 
missing. Held, the articles were baggage such as the plaintiff was 
entitled to have carried and the defendant was liable for the loss. 
Borden v. New York Central B. B. (City Ot. 1917) 162 N. T. Supp. 1099. 
It is well settled that a railroad is obliged to transport a reasonable 
amount of baggage without compensation other than the passenger's 
fare, Denver etc. B. B. v. Doyle (1915) 58 Col. 327, 145 Pac. 688; 
McEibbin v. Great Northern By. (1899) 78 Minn. 232, 80 N. W. 1052, 
and it must carry excess baggage for an additional consideration. 
Glasco v. New York Central B. B. (N. Y. 1862) 36 Barb. 557. The 
liability of the railroad for baggage is that of insurer, Wolf v. Grand 
Rapids etc. By. (1907) 149 Mich. 75, 112 N. W. 732; 3 Hutchinson, 
Carriers (3rd ed.) § 1241, but when the. baggage is retained in the 
custody of the passenger its obligation is merely to exercise due care. 
Pinkus v. Pittsburgh etc. By. (Ind. 1916) 114 N. E. 36; see Louisville 
etc. B. B. v. Dickson (Ala. 1917) 73 So. 750. Although a carrier may 



RBCBNT DECISIONS. 723 

enforce reasonable regulations in regard to the carriage of baggage, 
Tracy v. New York & Harlem B. B. (N. Y. 1862) 9 Bosw. 396; see 
Railroad Go. v. Fraloff 100 TL S. 24; 2 Moore, Carriers (2nd ed.) 1067, 
it cannot by notice or ex parte regulation limit its liability unless the 
passenger consent. Louisville etc. R. R. v. Rieley (Ta. 1917) 93 S. E. 
574. So it has been held that a carrier cannot restrict its common 
law obligation by refusing to take custody of proper articles tendered 
as baggage. Munster v. Southeastern By. (1858) 4 C. B. [n. S.] 676. 
It seems clear, therefore, that the principal case is correct. 

Carriers — Stipulations as to Loss. — The plaintiff shipped castings 
over the defendant road by a bill of lading containing a stipulation 
requiring that a claim for loss be made within four months. Held, 
carrier could not waive the stipulation. Metz v. Boston & M. R. R. 
(Massr 1917) 116 N. E. 475. 

The Interstate Commerce Act established the principle that the 
determination and application of tariff schedules of interstate carriers 
was a federal question, See Adams Express Co. v. Croninger (1913) 
226 TJ. S. 491, 33 Sup. Ct. 148; Georgia, etc. R. B. v. Blish Go. 
(1916) 241 IT. S. 190, 36 Sup. Ct. 541, and thereby superseded state 
laws on this subject. See Boston & M. B. B. v. Hooper (1914) 233 
U. S. 97, 34 Sup. Ct. 526; St. Louis & 8. F. B. B. v. Heyser (1910) 
95 Ark. 412, 130 S. W. 562. The purpose of the Act was to prevent 
discrimination by interstate carriers and, consequently, to establish 
a comprehensive rule of uniformity. Adams Express Go. v. Croninger 
supra. The question, therefore, in the instant case is to determine 
whether a stipulation in a bill of lading limiting the time for present- 
ment of claims involves such a case of discrimination as would bring 
the stipulation within the purview of the statute. It would seem 
when the time limit is reasonable that the waiver of a defense created 
by the stipulation would be only discrimination against negligent 
shippers and, practically, no harmful result would follow. After the 
passage of the Interstate Commerce Act, state courts allowed the 
waiver of this stipulation in intrastate commerce on the ground that 
such stipulation was created for the carrier's benefit and a waiver 
occasioned no injury to the general public. Hull v. Chicago Gt. 
W. B. B. (1916) 193 Mo. App. 425, 185 S. W. 1155. Since the waiver 
by the carrier of the stipulation in the principal case would not usually 
result in a discriminative injury towards ordinary shippers, it would 
seem that the strict rule laid down by the federal courts in regard 
to other provisions of the bill of landing, e. g. valuation of shipment, 
Adams Express Co. v. Croninger, supra,_ should not be extended to 
this stipulation. However, the construction in favor of general uni- 
formity as upheld by the court in the instant case seems to represent 
the modern judicial tendency to prevent even apparently harmless 
differentiation among shippers by the carrier. See Georgia, etc. B. B. 
v. Blish Go. supra. 

Constitutional Law — Delegation of Powers— Departmental Regula- 
tions. — Plaintiff in error received checks which he knew had been 
taken from the mail stolen from a private mail box. An order of the 
Post Office Department designated such boxes to be within the 
meaning of the federal statute which forbade knowingly receiving 
articles taken from the mail in "authorized depositories". Held, the 
order was not an attempt to legislate and the defendant was guilty 
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under the statute. Pakas v. United States (2 0. 0. A. 1917) 240 
Fed. 350. 

Congress has power to confer authority upon governmental heads 
to make rules and regulations to accomplish the legislative purpose 
entrusted to them for administration, United States, v. Grimaud 
(1911) 220 U. S. 806, 31 Sup. Ct. 480, and since general authority 
to make regulations for the conduct of departmental business has 
been given, Kev. Stat. § 161, 1 U. S. Comp. Stat. 1916, § 235, no 
special authority is necessary. Lewis Pub. Go. v. Wyman (C. 0. A. 
1910) 182 Fed. 13; see Myrick V. United States (C. 0. A. 1915) 219 
Fed. 1. While such regulations are purely administrative and not legis- 
lative, United States v. Grimaud, supra 516, and serve only to effect- 
uate the purpose of the statute, In re Eolloch (1897) 165 U. S. 526, 17 
Sup. Ct. 444, yet, when duly prescribed, they have the force of 
law, United States v. Grimaud, supra; cf. United States v. Eaton 
(1892) 144 U. S. 677, 12 Sup. Ct. 764, and courts' take judicial notice 
of them. Gaha v. United States (1894) 152 TL S. 211, 14 Sup. Ct. 
513. According to the weight of authority the violation of a regula- 
tion incurs criminal liability when a statute makes such a violation 
a crime and provides for its punishment. In re Eollock, supra; United 
States v.. Domingo (D. 0. 1907) 152 Fed. 566; see United States v. 
Eaton, supra; cf. Gaha v. United States, supra; contra, United 
States v. Blasingame (D. C. 1900) 116 Fed. 654. The theft in the 
principal case was from a private receptacle intended and used for the 
receipt of mail matter and designated by the Post Office Depart- 
ment as a "authorized depository" within the meaning of the act. 
Since this regulation is one which the department had authority to 
make and since punishment for its violation was provided for by 
the statute, the court in the principal case was undoubtedly right in 
holding the defendant. 

Corporations — Directors — Right to Buy Claims Against the Com- 
pany after Dissolution — After the corporation had been put in the 
hands of a receiver and the directors enjoined from further participation 
in its affairs, two of the former directors bought certain claims 
against the corporation at a discount, and now seek to collect them from 
the receiver. It was contended that only the purchase price should be 
allowed. Held, the directors should be let in on an equal basis with 
the other creditors for the full amount of their claims. In re Allen- 
Foster-Willett Go. (Mass. 1917) 116 IT. E. 875. 

The fiduciary relation of the directors to the corporation and 
shareholders is universally recognized. 2 Thompson, Corporations 
(2nd ed.) § 1215. Any dealings of the directors which will put their 
personal interests in opposition to the interests of the corporation 
will be subjected to close scrutiny, see Marr v. Marr (1908) 73 N. J. 
Eq. 643, 650, 70 Atl. 375, 378, and they will never be allowed to get 
into a position where there may be a conflict between trust duly and 
personal interest. See Seymour v. Spring Forest Cemetery Ass'n. 
(1895) 144 N. T. 333, 344, 39 K E. 365. But the courts have not 
seen fit to restrict them beyond that point, and allow them to purchase 
claims against the corporation at a discount and enforce then at a 
profit, when they were under no duty to purchase them in behalf of 
the corporation. St. Louis etc. B. B. v. Ghenault (1886) 86 Kan. 51, 
12 Pac. 303; Seymour V. Spring Forest Gemetery Ass'n., supra; 
Mclntyre v. Ajax Min. Go. (1904) 28 Utah 162, 77 Pac. 613. A 



RBCBNT DECISIONS. 725 

fortiori, no such conflict occurs where the trust relation has wholly 
ceased, as in the case of assignment for the benefit of creditors, Craig's 
Appeal (1880) 92 Pa. St. 396; Hammond's Appeal (1889) 123 Pa. 
St. 503, 16 Atl. 419, or where the corporation had gone out of business, 
see Stanton v. Gilpin (1905) 38 Wash. 191, 80 Pac. 290, in which cases 
the directors' full claims were enforced. While it might be urged as 
a matter of public policy that directors should be forbidden to capi- 
talize their intimate knowledge of the affairs of the corporation under 
any.circumstances, see 85 Cent. L. J. 167, the principal case seems to 
be in line with the weight of authority in requiring that an actual 
conflict of interest be shown. 



Corporations — Motives of Minority Stockholders in Equity Suit — 
Payment of Costs by Rival Corporation. — Plaintiffs, minority stock- 
holders in defendant corporation, brought a bill in equity to enjoin 
defendant from committing acts alleged to be ultra vires and illegal. 
Though the plaintiffs sought to protect their own interests, the suit 
was financed by a rival corporation. Held, plaintiffs acted in good 
faith and might avail themselves of the selfish interests of a rival cor- 
poration. Southwestern Portland Cement Co. v. Latta & Hopper (Tex. 
1917) 193 S. W. 1115. 

A minority stockholder may maintain a bill in equity even though 
he buy his stock with the purpose of bringing suit, Seaton v. Grant 
(1867) L. R. 2 Ch. *459; Ellis v. Penn. Beef Co. (1911) 9 Del. Oh. 213, 
80 Atl. 666, since his motive is immaterial. Salisbury v. Metropolitan 
By. (1869) 38 L. J. Ch. 249; Bamsey v. Gould (1870) 57 Barb. 398; 
Macon Gas Light Co. v. Bichter (1915) 143 Ga. 397, 85 S. E. 112. 
But it seems that such suits are not favored, General Investment Co. 
v. Bethlehem Steel Corp. (N. J. 1917) 100 Atl. 347; Kingman v. Borne 
etc. B. B. (1883) 30 Hun. 73 and, in order to discourage transfers of 
stock for the purpose of securing federal jurisdiction, they will not be 
entertained in federal courts. Dimpfell v. Ohio etc. By. (1884) 110 TJ. S. 
209, 3 Sup. Ct. 573; Federal Equity Rule 94. A stockholder may sue 
though instigated by a rival corporation, Colman v. The Eastern Coun- 
ties By. (1846) 10 Beav. 1; Ervin v. Oregon etc. Go. (1885) 35 Hun. 
544, but not if he be acting as a puppet solely in its interest. Breeze 
v. The Lone Pine-Surprise Co. (1905) 39 Wash. 602, 81 Pac. 1050; 
Jenkins v. Auburn Oity By. (1898) 27 App. Div. 553, 50 N. T. Supp. 
852; Watson v. LeGrand Boiler Skating BinJe Co. (1898) 177 HI. 203, 
52 N. E. 317, for then he is beyond the limits of his equitable right 
which was designed to benefit and not injure the corporation, cf 1 
Morawetz, Private Corporations § 271. Proof of payment of costs by 
a rival corporation is entitled to great weight in determining whether 
plaintiff's interest is real or nominal. Forrest v. Manchester etc. By. 
(1861) 4 DeG. F. & 3. *126; FUder v. London etc. By. (1863) 1 Hen. & 
M. 489; Waterbury V. Merchants' Union Exp. Co. (1867) 50 Barb. 157, 
and in some jurisdictions it is decisive. Belmont v. Erie By. (1869) 52 
Barb. 637, 662; Beshoar v. Chappell (1895) 6 Colo. App. 323, 40 Pac. 
244. The principal case rightly, it is submitted, considers it with other 
evidence in determining the plaintiff's interest. 

Corporations — Preferred Stock — Income Tax. — Where a preferred 
stock owner sued for amount deducted from his dividend as his pro- 
portionate share of the corporation income tax, held, such amount was 
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rightly deducted. Purshotamdas Harkisondas v. Central India Spin- 
ning, Weaving & Mfg. Co., Ltd. (1917) 19 Bombay Law Bep. 665. 

The most usual right of preference is the right to receive a specified 
dividend before any sum is put aside for the common shares. Clark, 
Corporations (3rd ed.) § 142. et seq., and such dividend is contingent 
upon the existence of net profits. Taft v. Hartford, etc. B. B. (1866) 
8B.L 310. Net profit is the sum above gross receipts remaining after 
payment of all expenses of the business, including interest on the 
bonded debt. St. John v. Erie By. (1874) 89 U. S. 136. Hence it 
would seem in regard to taxes that the question whether they should 
be deducted from the receipts in order to determine net profit would 
turn on whether or not they are charges on the business operations of 
the corporation. Obviously, taxes on the property of the corporation 
are items of the current expense. Accordingly, if an income tax or 
excess profits duty is considered in this light, it would be so deducted. 
If, on the other hand, such taxes are construed as being imposed on the 
stockholders, but collectable at the source, they should not be deducted. 
That the corporation must in the first instance pay the tax does 
not conclusively determine upon whom its burden ultimately falls. 
National Bank v. Commonwealth (1869) 76 U. S. 353. There seems 
to be no express adjudication upon the status of the income tax in this 
country, but in England it has been held that such tax is on the stock- 
holder, Attorney General v. Ashton Gas Co. [1904] 2 Oh. 621; see 
Johnstone v. Chestergate Eat Mfg. Co. [1915] 2 Oh. 338, while the 
excess profits duty has been considered a charge on the operations of 
the company. Collins v. Sedgwich [1917] 1 Ch. 179; In re Condran 
[1917] 1 Ch. 639; contra, Williams Rollins & Co. v. Paget [1917] 1 Ch. 
187; cf. Thomas v. Hamlyn & Co. [1917] 1 K B. 179. The court in 
the principal case in construing the Indian income tax adopted the 
view of the English courts that such a tax is upon the stockholders, 
and hence that the preferred holders could not shift the burden of 
their proportionate share of the tax. It is suggested that under the 
terms of the federal Income Tax, 39 Stat. 756, 6 17. S. Comp. Stat. 
1916, §§ 6319-6336, a similar conclusion might well be reached. 

Court of Probate — Jurisdiction — Power to Direct Benunoiation 
Under "Will. — The next friend of an insane widow petitioned a court 
of probate to direct the conservator to renounce or accept under her 
husband's will. Held, the probate court had jurisdiction to direct the 
election, and would do so, upon considering the best interests of the 
widow. In re Estate of Selree. < (HI. 1917) 50 Chicago Legal News 97. 
The exercise of the prerogatives of the king as protector of orphans 
and lunatics has come to be a well recognized function of equity- 
courts. 2 Story Eq. Jur. (13th Ed.) § 1363. In this country probate 
courts may exercise this equity jurisdiction in the settlement of estates, 
State v. Ueland (1883) 30 Minn. 277, 5 N. W. 245; but see In re 
Connor's Estate (1914) 254 Mo. 65, 162 S. W. 252; and equity will 
not interfere except in extraordinary circumstances. Shepard v. Speer 
(1892) 140 UL 238, 29 N. E. 718. The powers conferred on a guardian 
do not include the right to elect for his ward, Heavenridge v. Nelson 
(1877) 56 Ind. 90, since that is a personal privilege, Pinkerton v. 
Sargent (1869) 102 Mass. 568; Crozier's Appeal (1879) 90 Pa, 384, 
and if, as in the principal case, the widow is insane, and consequently 
unable to make a choice, the court, considering her best interests, 
Van Steenwyck v. Washburn (1884) 59 Wis. 483, 17 N. W. 289, will 
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on petition exercise its privilege to elect for her, In re Steven's Estate 
(1913) 163 Iowa 364* 144 N. W. 644; State ex rel. Percy v. Hunt 
(1903) 88 Minn. 404, 93 3ST. W. 314, or will direct the guardian to 
make the choice subject to the approval of the court. In re Estate of 
Andrews (1892) 92 Mich. 449, 52 N. W. T43. This power of election 
vested in equity, Hardy v. Richards (1910) 98 Miss. 625, 54 So. 76, 
and probate courts, State ex rel. Percy v. Hunt, supra; In re Estate 
of Andrews, supra, cannot be exercised by a state lunacy commission. 
Gamardella v. Schwartz (1908) 126 App. Div. 334, 110 N. T. Supp. 
611. The principal case is supported by the authorities. 

Easement — Right of Way — Landlord's Right to Build Over. — Plain- 
tiff, who owned land adjoining defendant's property, brought a bill to 
enjoin defendant from building over a strip of his own land in which 
plaintiff had a right of way. The structure covered the passage at a 
height of 11$ feet, and did not otherwise affect it. Held, defendant 
might cover the way, so long as he did not render its use "impracticable 
or unreasonably inconvenient." Andrews v. Gohen (1917) 221 N". Y. 148. 
At common law the title of the owner of a fee extended upward 
to the sky. 2 Bl. Comm. *18. When the owner grants to another 
a right of way over his land, he merely conveys the right to pass over 
the surface, retaining in himself all the incidents of ownership not 
granted. Mercantile Library Go. v. Fidelity Trust Go. (1912) 235 
Pa. 5, 83 Atl. 592. Accordingly the cases hold that unless there is a 
restriction in the deed, Schwoerer v. Boylston Market Ass'n. (1868) 
99 Mass. 285, the owner of the servient tenement may build over the 
way, provided the structure does not materially hinder the free use of 
the passage for the purpose specified in the grant. Atkins v. Bordman 
(1841) 43 Mass. 457; Grafton v. Moir (1892) 130 N. T. 465, 29 N. E. 
974; Bitello v. Lipson (1908) 80 Conn. 497, 69 Atl. 21. Whether the 
structure is a substantial interference with the convenient use of the 
way is a question of fact. Weed v. McKeg (1903) 79 App. Div. 218, 
79 3X. Y. Supp. 807. Equity will enjoin a structure which is so low 
that it renders the passage unreasonably inconvenient, Frost v. Jacobs 
(1910) 204 Mass. 1, 90 N. E. 357, but, if sufficient headroom is pre- 
served, it will not restrain a defendant from building over a narrow 
footpath, Burnham v. Nevins (1887) 144 Mass. 88, 10 N. E. 494, or a 
passage in which plaintiff has a right of way for vehicles. Duncan v. 
Goldthwait (1914) 216 Mass. 402, 103 K E. 901. But if circumstances 
outside the deed seem to warrant the inference, the court will imply 
that the intention was to keep the way open. Crocker v. Cotting 
(1902) 181 Mass. 146, 63 N. E. 402. In no case may a party build over 
the passage if his only right in the land is an easement. Murphey v. 
Harker (1902) 115 Ga. 77, 84, 41 S. E. 585. Since, in the principal 
case, the defendant owned the fee in the land, and the building did not 
infringe on the easement, the holding of the court was clearly correct. 

Executors and Administrators — Letters op Administration — Effect 
of Revocation. — The defendant bank turned over deposits made with 
it to one Price who had been duly appointed administrator of his al- 
leged wife's estate. It subsequently appeared that Price was not the 
legal husband of the deceased and his letters of administration were 
revoked. The new administrator sued the defendant for the deceased's 
deposits. Held, that payment in good faith to the first administrator 
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discharged the defendant. In re Price's Estate (Minn. 1917) 162 
N. W. 454. 

A probate or other court which has admitted a will to probate or 
appointed an administrator has power to vacate its decree and revoke 
the probate. See Waters v. Stickney (1866) 94 Mass. 1. "Where the 
court has acted without jurisdiction, as in appointing an administrator 
over the affairs of a person who, as it subsequently appears, was alive, 
the probate is void and a third party who relies thereon will not be pro- 
tected. Ucott v. McNeal (1894) 154 U. S. 34, 14 Sup. Ot. 1108; contra, 
Boderigas v. East River Savings Inst. (1875) 63 N. Y. 460; cf. Bod- 
erigas v. East Biver Savings Inst. (1879) 76 N. T. 316. But where a 
court acts within its jurisdiction and its only error is in the determina- 
tion of law or facts, such decrees as regards innocent third parties, are 
voidable and not void. 2 Schouler, Wills (5th ed.) § 1160 et seq. So 
where a will after probate turns out to be a forgery, Steele' V. Benn 
(1878) 50 Tex. 467, or letters of administration have been granted and 
a will subsequently appears, Zeigler v. Storey (1908) 220 Pa. St. 471, 
69 Atl. 894, or a person not entitled is made administrator, Alabama, 
G. S. B. B. v. Hill (1913) 139 Ga. 224, 76 S. E. 1001, all persons making 
payment to the first administrator in good faith before the old letters 
are revoked, will be protected. As the court in the principal case had 
{jurisdiction, the decision is clearly in line with the weight of authority. 

Federal Courts — Interpretation op State Law. — The plaintiff 
brought an action for the negligent destruction of timber by fire 
six years before. A state statute allowing recovery regardless of negli- 
gence required that the action be brought within two years. Before the 
bringing of the present action, the State Supreme Court held that the 
statute was not exclusive of the common law but gave additional relief. 
After the bringing of the action, but before trial, the State Supreme 
Court overruled its former decision and held that the statute super- 
ceded the common law. Held, that the federal courts will follow the 
later construction. Denver & B. G. B. B. v. United States (8 C. C. A. 
1917) 241 Fed. 614. 

In adjudicating cases arising under state laws it is an established 
doctrine that the federal courts will adopt and follow the latest settled 
decisions of the state courts, where such decisions are not in conflict 
with the federal constitution or statutes or a rule of commercial or 
general law. Norton v. Shelby County (1886) 118 U. S. 425, 439, 6 
Sup. Ct. 1121; Leffingwell v. Warren (1862) 67 U. S. 599; Wade v. 
Travis County (1899) 174 U. S. 499, 508, 19 Sup. Ct. 715. But when 
the state court overrules an earlier decision in reliance upon which 
rights have become vested, the later decision will not be followed so as 
to be applied retroactively in deprivation of those rights. Thomson v. 
Lee County (1865) 70 U. S. 327; Gelpcke v. City of Dubuque 
(1864) 68 U. S. 175, 205. The further extension of this rule to situa- 
tions where the later state decision is a mere "oscillation," see Gelpoke 
v. City of Dubuque, supra, or no decision has been rendered by the 
state courts until "rights have accrued" and an action been brought 
in the federal courts, Kuhn v. Fairmont Goal Co. (1910) 215 TJ. S. 
349, 30 Sup. Ct. 140, seems unsound in view of the principle that a 
person has no vested interest in any rule of the common law. Munn 
V. Illinois (1876) 94 U. S. 113, 134. The reason for protecting rights 
which have vested under an overruled decision is to prevent gross in- 
justice, for the party, though he did not have the law with him, was 
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justified in believing he had. Geddes v. Brown, (Pa. 1863) 5 Phil. 
180, 187. But these exceptions are inconsistent with the view that the 
courts interpret but do not make the law, a theory well recognized, 
Geddes v. Brown, supra; Center School Township v. State (1898) 150 
Ind. 168, 49 N". E. 961; Stockton v. Dundee Mfg. Go. (1871) 22 N. J. Eq. 
56, though there are strong arguments for the opposite view. 17 
Columbia Law Rev. 593. The principal case is consistent with the 
theory in considering the law governing the case to be the same at the 
time it arose as when it was tried, the first decision of the state court 
merely being a false enunciation of the law. 

Federal Employers' Liability Act — State Statute Allowing an 
Attorney's Lien. — The plaintiff brought an action under the Federal 
Employers' Liability Act in a state court. A settlement was effected 
before judgment. ITo provision was made for the plaintiff's attorney, 
who intervened to enforce upon the cause of action the lien given him 
by state statute. Held, the attorney's lien attached the cause of action. 
Hollowayy. Dickinson (Minn. 1917) 163 2ST. W. 791. 

The obligation of an employer to pay damages for an injury to an 
employee engaged in interstate commerce is governed by the Federal 
Employers' Liability Act. See Mondou v. New York N. E. & 3. B. B. 
(1912) 223 U. S. 1, 32 Sup. Ct. 169. The obligation itself cannot be 
changed by supplementary state legislation. Seaboard Air Line v. 
Eorton (1914) 233 U. S. 492, 34 Sup. Ot. 635. Hence a state cannot 
by statutes regulating the distribution of estates or the survival actions 
give the benefit of the cause of action to one not entitled thereto under 
the federal act. Taylor v. Taylor (1914) 232 F. S. 363, 34 Sup. Ct 
350; Fulgram v. Midland B. B. (1909) 167 Fed. 660; contra, St. Louis, 
etc. By. v. Hesterly (1911) 98 Ark. 240, 135 S. "W. 874. On the other 
hand, rules of procedure and of evidence which do not affect the obli- 
gation created by the Federal Act are governed by the law of the 
forum. 1 Wigmore, Evidence § 6; see Winters v. Minn. & St. L. B. B. 
(1914) 126 Minn. 260, 148 N. W. 106. Similarly, where under the 
federal statute the benefit of the recovery is given the next of kin, the 
local law determines who are the next of kin. Kenney v. Seaboard Air 
Line (1914) 167 W. C. 14, 82 S. E. 968. The effect of the attorney's 
lien is not to alter the obligation of the defendant or to create an 
impediment to the amicable settlement of claims by the parties. See 
O'Connor v. Transit Go. (1906) 198 Mo. 622, 97 S. W. 150; Standidge 
v. Chicago By. (1912) 254 HI. 524, 535, 98 ~8. E. 963. Its only result 
is to place the attorney in the position of an equitable assignee of a por- 
tion of the cause of action and to prevent a discharge thereof which 
disregards his right. See 2 Columbia Law Rev. 249. Thus it cannot 
reasonably be argued that the conferring of a right of this type con- 
flicts with the obligation created by the Federal Employers' Liability 
Act, and it does not, therefore, contravene the right of Congress to 
regulate interstate commerce. Hence it would seem that the principal 
case is correct. 

Illegal Contracts — Contract for Plans Contrary to Building 
Laws. — A local statute provided that the use for tenement or other pur- 
poses of any building used for the exhibition of motion pictures should 
be a misdemeanor. Plaintiff, an architect, having, in accordance with 
agreement with defendants, drawn up plans for a building containing 
a motion picture theater with rooms for tenants, sued on his contract 
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for services in preparation of the plans and specifications. Held, he 
could not recover since he was a party to an unlawful agreement. 
Medoff v. Fisher et al. (Pa. 1917) 101 Atl. 471. 

It is well settled that a contract to do an illegal act is an unlawful 
agreement and will not be enforced. McMullen v. Hoffman (1899) 
174 U. S. 639, 19 Sup. Ct. 721. Even if the contract is otherwise valid, 
it will not be upheld if it was made in furtherance of unlawful ends, 
e. g. a lease by landlord with knowledge that premises were to be put 
to illegal or immoral uses. Ernst v. Orosly (1893) 140 N". T. 364, 36 
N. E. 603; Berni v. Boyer (1903) 90 Minn. 469, 97 N. "W. 121; Dunn 
v. Stegemann (1909) 10 Cal. App. 38, 101 Pac. 25. But plaintiff 
may recover when the contract is so clearly remote as not to promote 
the illegal transaction. Ocean Ins. Co. v. Polleys (1839) 38 U. S. 157; 
Connolly v. Union Sewer Pipe Co. (1901) 184 U. S. 540, 22 Sup. Ct. 
431; International Harvester Co. of Am. v. Eaton Circuit Judge (1910) 
163 Mich. 55, 127 N. "W. 695. The decision of the principal case seems 
correct, the contract being designed to aid and promote a violation of 
the building law. However, since the statute imposed a penalty only 
upon the owner of the building, it would seem that the parties are not 
in pari delicto, Smart v. White (1882) 73 Me. 332; Tracy v. Talmage 
(1856) 14 N. T. 162, and that plaintiff might have recovered in quasi- 
contract on showing enrichment of defendant. Duval v. Wellman 
(1891) 124 N. T. 156, 26 N. E. 343; McDuffee v. Hayden-Gceur D'Alene 
Irrigation Go. (1914) 25 Idaho 370, 138 Pac. 503. 

Injunctions — Unfair Competition — Property in Ideas. — The defend- 
ant sent an employee to buy an exclusive model of a gown from the 
plaintiff, a manufacturer, the purchaser not disclosing the fact that 
she was buying for the defendant. It does not appear, however, that 
she made any false statements. The defendant then removed the 
labels, inserted his own, and exhibited the gown as his model, selling 
copies thereof. Held, two judges dissenting, an injunction should issue 
restraining the sale of such copies. Montegut v. Hichson (1st Dept. 
1917) 178 App. Div. 94, 164 N. T. Supp. 858. 

Palming off goods as those of another is unfair competition and 
will be restrained. White Studios v. Dreyfoos (1917) 221 N. T. 46, 

116 N. E. 796, where there is a likelihood that the public will be 
deceived, even though no actual deception is shown. Notaseme Hosiery 
Co. v. Straus (C. C. A. 1912) 201 Fed. 99; cf. Edward Hilleer Mop Go. 
v. United States Mop Go. (C. C. A. 1911) 191 Fed. 613. Since, in 
the principal case, there appears to have been no attempt to represent 
the defendant's goods as those of the plaintiff, if the injunction is 
to be upheld, the relief must rest on some other basis. There is no 
property right in an idea once it has been published without restrictions, 
see Stein v. Morris (Va. 1917) 91 S. E. 177; cf. Hamilton Mfg. Co. v. 
Tuhls Mfg. Co. (C. O. 1908) 216 Fed. 401; but cf. Fonotipia Ltd. v. 
Bradley (C. C. 1909) 171 Fed. 951, and hence an artistic production 
not copyrighted may be copied. Bamforth v. Douglass Post Card & 
Machine Go. (C. C. 1908) 158 Fed. 355. Similarly, an unpatented 
article may be reproduced in its unessential elements if plainly marked 
with the name of the maker, Bathhonne Sard & Go. v. Champion Steel 
Bange Co. (O. O. A. 1911) 189 Fed. 26; Flagg Mfg. Go. v. Holway 
(1901) 178 Mass. 83, 59 N. E. 667; cf. Dutton v. Cupples (S. Y. 1907) 

117 App. Div. 172, 102 N. Y. Supp. 309, and such reproduction is even 
more defensible where every feature is necessary to make the article 



RECENT DECISIONS. 731 

efficient or its manufacture inexpensive. Diamond Expansion Bolt Oo. 
v. United States Expansion Bolt Go. (1917) 177 App. Div. 554, 164 
K". T. Supp. 433. But copying which would not otherwise be enjoined 
will be restrained if the secret information is obtained by procuring 
a breach of a contract not to disclose the same, Board of Trade v. 
Christie Grain & Stock Oo. (1905) 198 U. S. 236, 25 Sup. Ct. 637; cf. 17 
Columbia Law Rev. 548, or as a result of a breach of trust. Tabor v. 
Hoffman (1889) 118 N. Y. 30, 23 N. E. 12. Although an actual false 
representation will give the vendor a right to rescind a sale, Thompson 
v. Barry (1903) 184 Mass. 429, 69 N. E. 674, in the absence of any 
fiduciary relation, a purchaser is under no duty to disclose any facts 
which may change the intention of the vendor as to the sale. Pomeroy, 
Eq. Jur. (3rd ed.) §§ 902, 903. It is submitted, therefore, that the 
injunction in the principal case should not have been granted. 



Landlord and Tenant — Surrender op Lease by Operation of Law. — 
A lessee before the expiration of his term abandoned the premises and 
returned the key. The landlord relet the property without securing 
the assent of the lessee, or giving notice to him. Held, the acts of the 
landlord constituted an acceptance of the surrender by operation of law 
and consequently relieved the tenant from future liability for rent. 
McGinn v. B. H. Gladding Dry Goods Oo. (R. 1. 1917) 101 Ati. 129. 

The surrender of a lease may be effected not only by express agree- 
ment but also by operation of law. In re Mullings Clothing Co. (O. O. 
A. 1916) 238 Fed. 58. A surrender by operation of law is effected 
where the parties act in a manner inconsistent with the subsisting 
relation. Bowen v. Haskell (1893) 53 Minn. 480, 55 N. "W.. 629; 2 
Tiffany, Landlord and Tenant, § 190a; 2 McAdam, Landlord & Tenant 
(4th ed.) § 396. A mere retention of the keys sent by the lessee upon 
abandonment, does not of itself indicate an acceptance of the surrender, 
Tootle Theatre Go. v. Shubert Theatrical Co. (1916) 175 App. Div. 
530, 162 IT. T. Supp. Ill, nor will a re-entry and resumption of pos- 
session by the lessor upon abandonment, for the purpose of protecting 
the premises from waste or injury by making necessary repairs, ac- 
complish that result. Smith v. Hunt (1911) 32 R. I. 326, 79 Atl. 826. 
But an opposite conclusion is reached when alterations are made beyond 
what are necessary for the preservation of the premise. See Meeker v. 
Spalsbury (1901) 66 N. J. L. 60, 48 Atl. 1026. A mere attempt to relet 
will not amount to an acceptance of the surrender, O'Neil v. Pearse 
(1915) 87 N. J. L. 382, 94 Atl. 312. But as to the effect of a reletting 
the authorities are in conflict. 2 Tiffany, op. cit., § 190c (4). It is 
held that a reletting is not of itself sufficient to effect an acceptance of 
the surrender, Marshall v. Grosse Clothing Oo. (1900) 184 HI. 421, 56 
N. E. 807; Higgins v. Street (1907) 19 Okla. 45, 92 Pac. 153, particu- 
larly if notice is given to the tenant of an intention to do so. Auer v. 
Penn (1882) 99 Pa. 370; Oldewurtel v. Wiesenfeld (1903) 97 Md. 165, 
54 Atl. 969. But some courts hold that a reletting will amount to an 
acceptance of the surrender unless the tenant has assented to it. Gray 
v. Kaufman etc. Oo. (1900) 162 E". T. 388; Welcome v. Hess (1891) 
90 Cal. 507, 27 Pac. 369. In the principal case the landlord had neither 
notified the tenant nor secured his assent to the reletting. It is obvious, 
therefore, that under either view the case-is undoubtedly sound in re- 
fusing to allow the landlord to recover for rents accrued after the time 
of reletting. 
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Limitations of Actions — Suit by Government. — The United States 
brought an action, six years after the loss occurred, for the negligent 
destruction of its timber by the defendant railroad. A state statute 
allowed recovery regardless of negligence, provided that the action was 
brought within two years after the injury. Held, the statute super- 
seded the common law remedy and the time for bringing the action 
having expired, the suit could not be maintained. United States v. 
Denver & B. G. B. B. (8 C. C. A. 1917) 241 Fed. 614. 

It is well settled that when the United States is acting in public 
capacity statutes of limitations do not affect its rights, see 14 Colum- 
bia Law Rev. 260, either in state, Gardiner v. Miller (1874) 47 Cal. 
570, or federal courts. United States v. Belknap (0. 0. 1896) 73 Fed. 
19; United States v. Thompson (1878) 98 U. S. 486. However the 
United States may sue as a private party, Cotton v. United States 
(1850) 52 U. S. 229, and when it comes into court asserting a property 
right, it occupies the same position as any other suitor. Mountain Cop- 
per Co., Ltd. v.. United States (C. 0. A 1906) 142 Fed. 625. OrdinarDy 
the Statute of Limitations bars only the remedy. 1 Wood, Limitations 
(4th ed.) § 63a. But where, as in the principal ease, the statute cre- 
ates a new legal liability with the right to sue for its enforcement, the 
designation of a period within which the suit must be brought operates 
as a limitation of the liability itself. The Harrisourg (1886) 119 
U. S. 199, 214. It is a condition to the right to sue at all, Kavanagh 
v. Folsom (0. 0. 1910) 181 Fed. 401; American B. B. of Porto Bico 
v. Coronas (C. G. A 1916) 230 Fed. 545, and is not a mere statute of 
limitations affecting the remedy alone. Theroux v. Northern Poo. B. B. 
(0. 0. A. 1894) 64 Fed. 84; Boston & M. B. B. v. Hurd (0. C. A. 1901) 
108 Fed. 116. The court in the principal case was clearly right in 
holding that the government had no right of action. 

Master and Servant — Workmen's Compensation — Break in Employ- 
ment Due to Going on Strike. — A miner left work during a strike, 
which was ended after one week through government intervention. 
Work was resumed under an agreement dated as of the day the strike 
began. In a claim under the British Workmen's Compensation Act 
of 1906, by which (Sched. I, § 2c) absence "due to illness or any 
other unavoidable cause" constitutes a break in the employment for the 
purpose of computing average weekly wages, held, that no break in 
the employment was effected by absence during the strike. Price v. 
Guest, Keen & Nettlefolds, Ltd. [1917] 1 K B. 780. 

While absence due to illness of a permanent character operates 
to dissolve the contract of employment, in the same manner as the 
death of the employee, O'Connor v. Briggs (1903) 182 Mass. 387, 65 
N. E. 836, illness of a temporary character does not of itself terminate 
the contract of employment, Cuckson v. Stones (1858) 1 Ell. & Ell. 248; 
cf. Bettini v. Gye (1876) 1 Q. B. D. 183, unless the failure to perform 
goes to the essence of the consideration. McGariggle v. McCosker 
(1903) 83 App. Div. 184, 82 N. T. Supp. 494; cf. Prior v. Flagler 
(1895) 13 Misc. 115, 34 N. T. Supp. 152. If the contract is in the 
nature of a hiring at will, the master may lawfully determine the em- 
ployment at any time; but, even in this case, the mere fact of illness 
does not dissolve the relation of master and servant. Warburton v. 
Co-operative Wholesale Soc. [1917] 1 K. B. 663. Under the British 
Workmen's Compensation Act, temporary and permanent illness alike 
might constitute a break in the employment for the purpose of com- 
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puting average weekly wages. Of. Greenwood v. Joseph Nail & Oo. 
[1917] A. C. 1. Since a termination of the contract of employment, 
no matter how caused, would be a break in the continuity of employ- 
ment, Jones v. Ocean Goal Oo., Ltd. [1899] 2 Q. B. 124, and, since 
absence due to going on .strike does not constitute absence "due to 
illness or any other unavoidable cause", it is essential in the principal 
case to determine whether absence under such circumstances ipso facto 
terminates the contract. Voluntary absence never of itself dissolves 
the contract of service, 1 Labatt, Master & Servant (2nd ed.) § 291, 
but, unless of a trivial character, Shaver v. Ingham (1886) 58 Mich. 
649, 26 N". W. 162, constitutes a breach which entitles the employer 
to determine the contract. Jerome v. Queen City Cycle Oo. (1900) 163 
N. T. 351,. 57 IT. E. 485. But the latter may waive a breach, Drennen 
v. Satterfield (1898) 119 Ala. 84, 24 So. 723; Salin v. Eendrick (1901) 
58 App. Div. 108, 68 N. Y. Supp. 546, and the mere fact of his reten- 
tion of the employee may be evidence of such waiver. Troy Fertilizer 
Oo. v. Logan (1889) 90 Ala. 325, 8 So. 46; Tickler v. Andrae Mfg. Oo. 
(1897) 95 Wis. 352, 70 N. W. 292. In the principal case, not only 
was the employee re-instated, but the new agreement was dated back 
to the day the strike began. Hence the decision of the court seems 
clearly sound. 



Master and Servant— Workmen's Compensation— Disregarding Rules 
op Work. — Claimant, an operator of a power press, was injured 
while attempting to remove small pieces of steel from the machine, 
while it was in motion. A rule of the employer forbade workers putting 
their hands into the press without stopping it. Under the New York law 
(Consol. Laws, Supp. 1914, c. 67 § 10), which allows an employee 
to recover for an injury "arising out of and in the course of his employ- 
ment without regard to fault as a cause of that injury", it was held, 
that the claimant can recover. Macechho v. Bowen Mfg. Co. (App. 
Div. 3rd Dept. 1917) 166 N. Y. Supp. 822. 

If the injury does not arise out of and in the course of the employ- 
ment, there is no recovery by the terms of most of the statutes. If it did 
arise in the course of the employment, recovery is barred in some juris- 
dictions when the workman is guilty of "serious and wilful misconduct", 
Bee In re VonEtte(191$)223 Mass. 56, 111 W. E. 696; Oasey v. Humphries 
(Eng. 1913) 6 Butterworth's Workmen's Compensation Cases 520, 528, 
but not in others. Taylor v. Sedbrooh (1915) 87 3*. J. L. 407, 94 Atl. 
399. Under some statutes if the injury results in death or serious and 
permanent disablement, the defense of serious and wilful misconduct 
is not allowed. Weighill v. South Heat on Goal Co., Ltd. (Eng. 1911) 
4 Butterworth, op. cit. 141, 142. When the misconduct defense is 
not available, it is essential that the disobedient act be such as would 
take the employee out of the sphere of his employment, Jackson v. 
Benton Colliery Co., Ltd. (Eng. 1914) 7 Butterworth, op. cit. 92, 95, 
for the mere fact that an order has been disobeyed does not mean that 
the limits of the employment have been passed. Burns v. Summerlee 
Iron Oo., Ltd. (Scot. 1912) 6 Butterworth, op. cit. 320, 325. The 
phrase "arising out of and in the course of his employment" has proved 
to be very troublesome. 16 Columbia Law Bev. 267. The rule and 
its transgression are facts that can be used in considering whether 
or not the accident arose out of the employment, M' William v. Great 
North of Scotland B. B. (Scot. 1914) 7 Butterworth, op cit. 875, 881, 
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for it is competent for the master to define and limit that sphere. 
Whitehead v. Reader (1901) 2 K B. 48, 3 Minton-Senhouse, "Work- 
men's Compensation Cases, 40. Where the misconduct defense is 
available, there is the additional consideration that though the disobedi- 
ence may not be such as to take the employee out of the sphere of 
his .employment, it may, nevertheless, constitute the required miscon- 
duct. See Casey v. Humphries, supra. It would seem, therefore, that 
the court in the principal case correctly interpreted the law in applying 
this test: did the rule limit the sphere of the employment or was it 
merely a direction forbidding certain acts or requiring them to be 
performed in a specified way? Such a test is well recognized in the 
English cases. Plumb v. Oobdin Flour Mills Co., Ltd. [1914] A. C. 62, 
7 Butterworth, op. cit 1; Gorbett v. S. S. Pitt & Go., Ltd. (Eng. 
1915) 8 Butterworth, op. cit. 466. 



Municipal Corporations — Ultra Vires Contracts — Recovery on 
Quantum Meruit. — A state statute forbade any incorporated town from 
contracting for any work to cost more than $500 unless after having 
advertised for bids. In violation of this act, the plaintiff contracted 
to remove the garbage from the defendant town. He was paid for 
the work done under the agreement until it was declared illegal by 
the courts. He continued to perform the services and sued for their 
value. Meld, there could be no recovery on quantum meruit. Echert 
v. Town of West Orange (N. J. 1917) 101 Atl. 269. 

The decisions on the liability of a municipal corporation on its 
ultra vires contracts are not in harmony though a satisfactory classi- 
fication has been made. 4 Columbia Law Rev. 67; Woodward, Quasi- 
Contract § 161. By the weight of authority, where, as in the principal 
case, a contract is illegal though the end contemplated is intra vires, 
the municipality is not liable for the benefits received. Kreusler v. 
McEees Bocks School Dist. (1917) 256 Pa. St. 281, 100 Atl. 821; 
Eoeppner-Bartlett Go. v. City of Bhinelander (1910) 142 Wis. 229, 125 
N. W. 454; Keane v. City of New York (1903) 88 App. Div. 542, 85 
M". Y. Supp. 130; contra, Konig v. Baltimore (1916) 128 Md. 465, 97 
Atl. 837; City of Providence v. Providence El. Lt. Co. (1906) 122 Ey. 
237, 91 S. W. 664. While it is recognized that municipal corporations 
are to be especially protected against the ultra vires contracts made 
by their officers, Thomas v. City of Bichmond (1870) 79 TJ. S. 349, 
it is submitted that this rule should be applied in conjunction with 
the established doctrines of quasi-contract. It would seem ample 
protection to deny liability where the contract was for a purpose out- 
side the corporate charter. So. Covington Dist. v. Kenton Water Co. 
(1904) 117 Ky. 489, 78 S. W. 420; Bloomsburg Land Imp. Co. v. 
Eloomslurg (1906) 215 Pa. St. 452, 64 Atl. 602. But a different rule 
should apply where the contract is ultra vires simply because of the 
disregard of a restriction. So. Covington Dist. v. Kenton Water Co., 
supra. In that case, the principles of quasi-contract alone should pre- 
vail, and the plaintiff should recover for the benefits conferred, unless 
the parties are in pari delicto. Cf., Kreusler v. McKees Bocks School 
Dist., supra. In the principal case, the conclusion reached was just, 
for the plaintiff was clearly equally at fault; this, it is submitted, 
should have been the basis for the decision. 
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Nuisance — Action by an Individual Riparian Owner — Special Injury. 
— An. navigable stream on which the plaintiff's boarding house was 
situated was fouled by the defendant and became less available for 
swimming, boating and fishing. In consequence, the boarders remained 
away thereby causing the plaintiff material loss. The lower court 
directed a verdict for nominal damages. On appeal by the plaintiff, 
held, judgment would be sustained. Boquet v. Hackensach Water Go. 
(N. J. 1917) 101 Atl. 379. 

It is well settled that an individual may not bring an action on a 
public nuisance where the injury is common to all. Wood, Nuisance 
(3rd ed.) § 645. But a public nuisance may also be a private nuisance 
if it interef eres with the enjoyment of a private right, Park v. G. & S. 
W, B. B. (1876) 43 Iowa 636; Wesson v. Washburn Iron Go. (1866) 
95 Mass. 95, 103, and an individual may maintain an action if he 
proves direct, substantial, and particular injury. Benjamin v. Storr 
(1874) 30 T. L. R. 362, 19 E. R, 0. 263. In most jurisdictions it is 
held that such an injury is one different in kind from that suffered 
by the public generally. Shaw v. Boston & Albany B. B. (1893) 159 
Mass. 597, 35 N. E. 92; Indiana etc. B. B. v. Merle (1887) 110 Ind. 
542, 11 N. E. 467; "Wood, op. cit. § 646. Some courts, however, con- 
sider the rule unjust and allow private actions on public nuisances 
if the injury to the individual is substantial though only greater in 
degree than that suffered by the public. Carver v. San Pedro etc. B. B. 
(O. C. 1906) 151 Fed. 334; see Union Pacific B. B. v. Hall (1876) 
91 U. S. 343, 355. There is difficulty in applying the general rule since 
the nature of the damage is not always clear. Burdick, Torts (3rd ed.) 
§ 497. But the principal case seems clearly within the rule for the 
plaintiff had no special right in the use of the stream but simply that 
enjoyed by the public. Of. Whitmore v. Brown (1908) 102 Me. 47, 
65 Atl. 516. Since the directed verdict, though erroneous, did not 
harm the plaintiff, the court properly affirmed it. 

Right op Privacy — Injunction — Motion Pictures. — Defendant pro- 
duced a picture of the plaintiff without her consent, in a motion picture 
film presenting, as a current event, incidents of her investigation of 
a crime. The New York Civil Rights Laws (Consol. Laws, 1909) c. 
14, §§ 50, 51), provides for an injunction against the use of the name 
or picture of a living person for the purposes of trade or advertising 
without his written consent. Held, an injunction would issue. Humis- 
ton v. Universal Film Mfg. Go. (N. T. Sup. Ct. 1917) 57 N. T. L. J. 
1519. 

The common law right of privacy was denied in New York in. the 
case of Bolerson v. Bochester Folding Box Go. (1902) 171 N. Y. 538, 
64 N. E. 442, and in consideration of this decision the legislature 
passed the act under which the principal case arose. See Rhodes v. 
Sperry & Hutchinson Co. (1908) 193 N. Y. 223, 227, 85 N. E. 1097; 
Moser v. Press Pub. Go. (1908) 59 Misc. 78, 109 N. Y. Supp. 963. 
The statute has been held to forbid the production of what purported 
to be the picture of the plaintiff in a motion picture play, Binns v. 
Vitagraph Go. of Am. (1913) 210 N. Y. 51, 103 N. E. 1108, but the 
courts hold that publications in a newspaper are not within the statute. 
Jeffries v. N. T. Evening Journal Pub. Go. (1910) 67 Misc. 570, 124 
N. Y. Supp. 780; Moser v. Press Pub. Co., Supra. It seems clear that 
to publish, as has been held lawful, the picture of a young woman in 
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a sensational sporting weekly, Colyer v. Fox Pub. Go. (1914) 162 App. 
Div. 297, 146 N. T. Supp. 999, is certainly more offensive to the right 
of privacy than to publish a picture in a film portraying current events. 
It is submitted: firstly, that publications in both papers and moving 
pictures are within the terms of the statutory prohibition against the use 
of pictures for trade purposes since in both cases the object is to make 
money; and secondly, that these classes of cases can not be distin- 
guished on the basis of the freedom of the press, for, although public 
motion picture exhibitions do not enjoy that freedom, Mutual Film 
Corp. v. Ohio Industrial Comm. (1915) 236 IT. S. 230, 35 Sup. Ot. 387, 
the constitutional guaranty does not protect the publication of matter 
which violates the right of privacy. Pavesich v. New England Life 
Ins. Go. (1905) 122 Ga. 190, 50 S. E. 68. The distinction, in favor of 
newspapers can only be made on the ground that the legislature never 
intended to include them within the act. Moser v. Press Pub. Co., 
supra. But admitting the defendant's liability under ordinary cir- 
cumstances, there is a possible basis for denying the injunction. 
It would seem, despite the finding of the court, that the plaintiff by 
her methods in the conduct of the investigation displayed in the de- 
fendant's picture became a public character and surrendered her right 
of privacy, Corliss v. B. W. Walker Go. (0. O. 1894) 64 Fed. 280; but 
see Atkinson v. Doherty & Go. (1899) 121 Mich. 372, 80 ST. W. 285; 
Roberson v. Rochester Folding Box Go., supra, 554; 12 Columbia Law 
Rev. 698, et seq., in so far as it pertained to the public position which 
she assumed. See Schuyler v. Curtis (1892) 64 Hun 594, 595, ; 19 N. Y. 
Supp. 264. 

Telegraph and Telephone Companies— Duty to Furnish Change. — 
The plaintiff desiring to send a telegram, the charge for which was 
$1.01, tendered a $5.00 bill. The operator refused to send the telegram 
on the ground that he had no change. In a suit for damages for this 
refusal, held, one judge dissenting, the telegraph company was under a 
duty to. furnish change to a reasonable amount. Dale v. Western 
Union Telegraph Go. (Sup. Ct. 1917) 166 K T. Supp. 740. 

While at common law, a common carrier was not required to do 
more than he had undertaken to do, a public service corporation, oper- 
ating under a franchise, is thereby bound to furnish adequate facilities 
for serving the public. 17 Columbia Law Eev. 230. As a practical 
matter, an adequate amount of change would seem, in most instances, 
a necessary facility for efficient service. Hence, it has been held that a 
street railroad must furnish change to a reasonable amount. Barrett 
v. Market St. G. By. (1889) 81 Cal. 296, 22 Pac. 859; Barker v. Cen- 
tral Park, etc. B. B. (1896) 151 N. T. 237, 45 K E. 550. This doctrine 
has apparently been extended to steam railroads, where tickets are 
ordinarily bought in advance. See Fulton v. Grand Trunk R. R. (1859) 
17 Upper Canada Q. B. 428; but see Louisville, etc. Ry. v. Gottingim 
(1907) 31 Ky. Law Hep. 871, 104 S. W. 280; cf. Pickford v. Grand 
Junction Ry. (1841) 8 M. & W. 372. While its application to tele- 
graph companies, as in the principal case, is novel, such application 
would seem to be nothing more than fitting old principles to a new 
set of circumstances. Furthermore, the fact that the patron of a tele- 
graph company cannot readily know in advance the cost of his message, 
and that the injury to him resulting from the inability to send the 
message may be very great, lends practical support to the ruling of the 
court in the principal case. 



